UNIY. OF Bic

Leibgy

REPORTS

CASES ARGUED AND DETERMINED
'l:r'L,uI" -

UNITED ETATEJ%PERIHR COURT
FOR THE MORY OF ARKANSAS,

rnnl-.:l_-'t- T L83 &;

'-:m-

THE UNITED@PATES DISTRICT COURT
FOR THE DISTRICT OF ARKANSAS,

= = FEONM 1%318 TOD ISdEkg

jo=4f -
"8 amm

THE TNITED STATES CIRCUIT COURT
FOR THE DISTRICT OF AREANSAS,
TN THE NS CERCTTY, W M O 188
WITH EOTES AND EEFIEESCES AND RCLES OF COURT.
Ty

SANTEL H HEMFPSTEAD ESQ.
DL o L, T e, GEEuE.

Vi Lnly

BOBTON:

LITTLE, BROWNE AND COMPFANTY.
18356,



The Uriversicy of Michigan

Law Lib



Arca Hopee vs. Daxter Prott.

1. In an appeal from a justice under the act of 1818, the security in the ap-
peal bond is equally subject to judgment with the appellant when the
judgment is affirmed, or on a trial de novo a judgment is rendered against the
appellant; but if the adverse party takes judgment against the principal
only, it is irregular to sue out a scire facias against the security with a
view to obtain an execution against him, for there must be a judgment for
the secire facias to rest on.

2. The security is not bound to pay until it legally appears that the principal is
unable to pay.

April, 1822. — Appeal determined before Benjamin Johnson,
Andrew Scott, and Joseph Selden, judges.

Orpmntox of THE Covrt. — Daniel Plott recovered a judgment
against William Harris, before a justice of the peace, for the
sum of sixty-eight dollars and twelve cents debt, and one dol-
lar and twelve cents costs, from which judgment Harris ap-
pealed to the court below, and entered into a bond with Arch
Hodge, security, conditioned in substance that Harris should
prosecute his appeal, and if Plott should recover more than the
amount of the judgment of the justice, that said Harris, de-
fendant, should pay the amount of such judgment and costs
of suit. The court below rendered a judgment against Harris

such evidence, he must first establish to the satisfaction of the court, that his
testator or intestate bad the reputation of keeping correct books.” — Digest,
sec. 8, p. 491.
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for sixty-six dollars and twelve cents debt, and seven dollars
and thirty-seven cents damages, but no judgment was taken
against Hodge as security. Upon this judgment,. execution
was issued against Harris, and at the same time a scire facias
was sued out against Harris and Hodge to show cause why
execution should not issue against them on the above-men-
tioned bond, and a judgment was rendered by the court below
against Hodge for the above debt, and four dollars and ninety-
five cents damages, with cauta, from which Hodge appt-a[cd to
this court. We are of opinion that the scire facias was im-
providently issued as to Hodge, inasmuch as there was no judg-
ment against him whereon it could rest, as by the statute there
must have been, in order to entitle the plaintiff to execution.
The law is, that in “ all cases of appeals or certiorari from justices
of the peace, by virtue of existing laws on those subjects, if the
judgment of the justice be affirmed, or judgment given on a
trial upon the merits de nove in the cirenit court, judgment shall
be given and execution issue, not only against the original de-
fendant or defendants in the suit before such justice, but also
against his or their security or securities in the appeal bond or
bonds to prosecute such certiorari.” Acts of 1818, p.27. Now,
although the law is that judgment shall be entered against the
security as well as the principal, yet it is plain that this pro-
vision being for the benefit of the plaintiff, he may waive it,and
may make his election and take judgment ngainst the principal
only. This was done in this case, and afterwards an execution
could not be obtained against the security in a summary man-
ner by scire facias. It is a different suit and between different
parties, and does not come within the purview of the statute,
Besides, if there had been a joint judgment in the first instance,
still the security would not be bound to pay until it legally ap-
peared that the principal was unable and could not pay, and
nothing of this kind has been shown. Reversed.



